A "switch" is defined by the Mining Dictionary, 1968
Edition, at pg. 1111, as a "mechanical device for opening
and closing an electric circuit."  The term "connection box,
electrical," is defined at pg. 251 as "a boxlike enclosure
with removable face or plate within which electric connections
between sections of cable may be made."

There is no credible evidence to prove that the non-
permissible switchbox in question was in fact used to supply
power to the permissible pump at the location where the
inspector observed it.  The pump was not energized or pumping
water when he observed it, and he had no reason to believe
that the cable plug was plugged into the power center or
tagged out because he did not walk down to the power center
before deciding to issue the order.  His belief that the
pump had been used on the prior shift, with the switchbox
supplying the power, was based on circumstantial evidence,
and MSHA has not rebutted Mr. Bondra' s explanation as to
the circumstances concerning the use of the pump and switchbox
in question.  Mr. Bondra's explanation is corroborated by
the testimony of the electrician and mechanic {Plovetsky) ,
and the inspector himself conceded that Mr. Bondra's
explanation was plausible.  Further, the circumstances
surrounding the ordering and delivery of a replacement
permissible switchbox lends credence to Mr. Bondra's explanation

Although the unsworn statements of the miner's offered
by Helen Mining's counsel are self-serving, the prior
statement by Mr. Plovetsky is consistent with his testimony.
With regard to the other statements, they were made available
to MSHA in advance of the hearing as part of the discovery
process, and MSHA had an opportunity to subpoena the miners
if it had reason not to believe their statements.  In any
event, the statements concerning the actual use made of the
pump and switchbox in question add nothing to the testimony
of", record in this case.

- . In this case, Helen Mining is charged with using a
nonpermissible switchbox to supply power to a permissible
pump -purportedly used to pump water on a shift prior to
the one where the cited conditions were observed by the
inspector.  On the basis of all of the credible evidence
and testimony adduced in this proceeding, I conclude and
f-ind that Helen Mining has rebutted MSHA's circumstantial
case^and has established that the switchbox and pump in
question were not in fact used to pump water as charged
by the inspector in this case.  However, given the language
found in-section 75.500<a), which is different from that
found in subsections (b) , (c) , and (d) , as well as in
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